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EX PARTE OR LATE FILED

HOPKINS & SUTTER

Dear Mr. Caton:

On February g. 19SM. Cook Inlet Ae,soD. Inc•• (·CIRI-) made an oral U 8IIK
presentation to FCC General CoWlSel wnuam Kennard in the captioned rulemaJdng
proceeding. On February 9. 1994. CIRlsubmitted to Mr. Kennard the attached written
~~ presentation. the substance of which was the same as that of the oral
presentation. Pursuant to 47 C.F.R. I 1.1206. two copies of this letter and attachment
are being fled.

If any questions arise. please contact the undersigned.
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February 11. 1994

WIWam E. Kennard, Esq.
General Counael
Federal CommunlcatJDna CornmiaaJon
1919 M Street, N.W.• Room 614
Washington. D.C. 20554,

Re: PP Drket NQ. 98.253; CgmgcUUyc BlddIrJl

Dear Mr. Kennard:

'.
"

RECEIVED
MAR 0:51994

FCC MAIL ROOM

,

On behalf of COOk Inlet ReIIOn. Inc. (-CIRI-), we would Wee to exp.... our
appreciation for the tUne you took in meetJnC with us to dJllcuaa the FCC's
constderation of rules concem1nC compeUtlve bId~ for FCC licenses. AIJ we
dtscusled durinC that meeura,. sbould the FCC. due to Itaconatltutlonal concema. elect
not to adopt bldCUDt preferences for the mtDorIty and woman-owned buslnesees
enumerated by eon,reu in the newly eDIIded secuon 309(J) of the Communteatlons
Act. the CoJnmiaIk)n can remain true to tile 1Iltent of eoncn- by IfrniUl1C bidcUni
preferences to business concerns owned by those who are socia))y and economlcal1y
disadvantaged.

AIJ we aI80 eu.cu.ed. were the Commt1l111l to adopt tbJa applU8Ch. it would not
be required to develop Ita own standard. for~ dllldvan_e. Rather. it could
employ the crtt..........y eatabllabed by the u.s. Sn-.D Busan_ AdmIDiatratlon
(-SBA-) for determinInC whether a b1..m_"dtIIIdftIlt.l8ed tor purpoees ofacImiI8km
to the SBA Minority sman Business and capital Ownership Development Protram,
known as the -8(a)- pJ'Oll"Ull.

The CommiIIIon could simply me.pcnte by reference into its Rules the
folJowlnC SBA~ which e8tabIIIb the CI1terta for a deternunauon of
diaadvantqe: 13 CoF.R•• 124.105 C-Soctal DtIIIIdftlltate-); 13 C.F.R•• 124.106
(-Economic Dlladvantate-); and 13 C.F.R. • 124.112 (-Concerns owned by Indian
tribes, including AI••• Native Corporations-). Copiesofthoee regulations are attached
hereto.

~t ,
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The SBA's definition of socJal dlsadvantale Includes those Individuals who can
demonstrate that they have been "subjected to racial or ethnic prejudice or cultural bias
because of their Identities as members of JI'Oups Without regard to their individual
qualities." 13 C.F.R. I 124.105(a). Indiv1cluaJa can meet that test by demonstrating
either that they are members of one of the radalIethntc groups enumerated In that
section, or that, althoUCh not members ofsuch a lJ'Oup. they have nevertheless sutfered
the effects ofprejud1ce. bias or discrtmJnatory Pl"IICttceswhich have negatively impacted
their entry Into or advancement In the bus1ness world.

The SBA's teat of economic dJladvantate is found in two separate sections. The
test for econom1c diladvantaee In SectIon 124.112 appHes to business concerns owned
by Indian tribes and Alaska Native COrporaUons (such as CIRI), and the test In
section 124.106 appHes to all other bustn.. concema. Thole tests employ objective
economic and ftnanctal criteria. It should be noted, however, that COnaress has
detennined that A1uka Native CorporatJona such as CIRI are presumptively
"econom1cally dtsadvantaged" for purpolea of these SBA regulations. SB 43 C.F.R.
I 1626(e), which 15 attached, along with Janauage from the House Report adopting that
statute.

Some partiescommenting in this proceedlnC propoeecl that the Cornrniaeion Umit
biddinC preferences to "small" bustnelleS """lessofeconomic dfsadvantaee. Some
proposed to use SBA standards under whidl a buatne8a is small if it meets one of two
tests: (1) it has a net worth of not more than " mJWon and an averaae net income for
the preceding two yeca ofnot more than • mtIIJon (IS C.F.R.• 121.802(&)(2)(1); or (2)
It meets the size standard Unked to the StaAdanllnduatrtal CJaasUlcatlOn ("SIC") codes
(13 C.F.R. I 121.802(a)(2)(il). CIRI aare- with the a....ment of the FCC sman
Business AdViSOry Committee that neither standard Is appropriate In this cue.
Nevertheless, should the ComrnJ8a&On adopt any fonn of the SBA's income or size
standards, it must..adopt the'SBA's afIIIatton rul. to &uard against circumvenUon
of those standards. Those rules are found at 13 C.F.R.• 121.401 (attached hereto).
Those aftUJaUon rules do not apply to concerns owned by Indian TrIbes or A1uka
Native Corporauona because Tribes and ANe's bold Uleta on bebalf of individual
Native Amertcans who clearly meet all of the appUcable standards for "econom1cally
disadvantated" status.

COO appredated the opportunity to dweu. these lUues with you. Should you
have any questions about what we have presented, please do not hesitate to contact me.

Sincerely, ,-

~~ff<-4-
WOllam D. PhilUps ~
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ALASKA LAND STATUS TECHNICAL CORRECTIONS
ACT OF 1"2

P.L. 102-415. 1ft~ 106 Stat. 2112

DA.... or CONlIDB.AnoN AND PASSAGB

HoUl: Julr I?, 1911
StflfJte: Octobflr 1, 199'

Coni. Reeord Vol. 131 (1111)

HOUle a.,ort (Interior aM ......... Alfaln eo.",lttee)
No. ItW73. J", 21. 1_
(To~ , B.R. 3117)

s..e. ........ (EMI'I)' aM N ~ CoM",'Uee)
No. 101-Ut. J.., JI. 1_
[To ......, a. lUI)

TTl. NOWM bill ..,..." ift lift 011M &tIoW bilL n. No..
R~ (tltu ,.,.J u Ht ovt HIOtl1.

HOUSB REPORT NO. 111-113
[ 1)

The e.n....... Jateriar 1,.9k- AllaIn, to whom ...
. terrad tile IIiD (H." 3151) to die "'•••nt 01 ......

cJaH. .... &be AlMIIa N.&ift a.-. ...J••••, Ad, ,.
other INlllslSl, baYiDI CWIIi -.. nport ........, ...
on with an ..........t and ,... that the bill .......
do ....

•

•

•

•

•
[pep 14)

•

•

•

•

•
....,....AIQt y

The ,.,.. 01 B.ll 311" • a .., tM~ aD ID...
nor .. In", Alrai.... II .. i il91se dIM .......... ia the
im,a.-t 01 the AJMIIa HtIM. a.- "'__t Act ..
the AlMIra N In.... LaMa OI••mdion Ad and to ...
vide (or c:onwyance 01 certain'" wtthiD the StatAl 01 AI....

B~AJlDN_

Tltil .............. IJlII • II ,rhl 01 iD the .....
mentatioe 01 law c:onccmial the and t 01
I.... in AI... and the I... which afIiet AlMb M.ti The
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LEGISLATIVE HISTORY
HOUSE REPORT NO. 102-673

This JI(1ion eliminates lallf\l8P in the original convel'ance
which h. clouded univ.nity title. It would not affect the Forest
Servi~ Ie.. for the Pewl"lbuTl prope~y.

Section 10 amends section 29«.) 01 ANCSA to clarify that AI.....
Native corporationa are minority aacI lICOftOIftically diMdvantalild
bUlineu enlerpr. for the pUI'polee of implem.nting the SeA pro­
grams.

Section 15(e) of the 1987 A.....lMftu to ANCSA (Public ww
100(241) provided that AI'" NIIIi.,. corporations Iha1l be defined
.. minority Min... enwrpn- for • 1..... a majority of both
the total equity and total voti"' ...... 01 the corporation ia held by
holders of Settlement Common Stock and by NatiVft and deIcend­
anta of Nativ...

Thia lICtion would further clarify that AlMka Nativ. corpora-
tionl and their lut.idiary com minority and economical-
ly diAdvanU!pd bUlin_ en_ for thepu~of qualifym,
for participation in fecleral~ aad IUbcontractini pro­
Faml. the la.... of which inch. dMt laA 8(a) pJ'GII'UII aacI the
Department of DefeMe Small .. DillMhutapri Buain_ Pr0-
gram. TheIe PfOlr8JM weN to inc the putic:ipa-
tion of certain leIIft.nt8 of the ,1,.IMion that have hiliorica1ly
been denied aeee. to Federal nt opportuniti•.

Whil. thia aection elim the fer AI'" Native Cor,.
rationl or their Iut.idu.n. to JII'9" th.ir "economic" d........
tap the corpor.tions woukl Rill be "",,,ired to meet Iize require­
ments • small busin.... Thil will continue to be dM.ermined on
a CMe-by.aM buil.

s.etion 11 amenda NCtion 2IW 01 ANOIA to eJarily that AI...
Native c.rporatiOftl, like ladi....... an .....pt from the 1964
Civil RjpU Ad. It all... AIIItIIa N.tive corporations, putMr-
shipe. joint v.ntures, tnwta or in which the N.tive c0rpo-
ration owns not I.. than 25 or the equity to hire their
sh.reh~or other AI'" Nati.,. without diKrimination under
the Civil ~tI Act.

Senion 12 .menda 916 01 ANJLCA to nill8tate 50 Nativ.
allotment applicatiorw 011 December 18, 1911 widlin
the bounderies of the NatJaMJ AI... (NP!IA)
and direeu the Secreta.., of the fa to determination
of the applications within 180"" When land been .Ieetad,
interim conveyed or patented to a vii.... or l"eIionai corporation,

[~20J

the Seentary i8 .uthalilld • 1"ICIDIIftJ8ftCle and reduce
~ eha.... apina their _&.

In 1928, I•• weN wit f. NPRA. ID 01
whether thi8 withdraw"~••••• _ .... of Native ta .
in thia .... w••,.... OIa,_. ill 1_ in IICdoD .. 01
ANILCA by ...,roviftl .......:-= f..... withia &be
NPRA which were paid........ .~t ODor bIIon 0.-
celllber 18, 1911. Dllpite the 01 90& 01 AN1tCA,
many for which all«_ IuMI ..... 1Ubmiu.d
..... aI y .lectecI and interim conveyed to N.tive Nlional and
viII.,. corporations.
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13 CPt CIt. , (1-1-91 .......)

1111.411 .uIIIIIi&IeII.
<.) 0tINNl rwl& (1) -...- ....
.. noMd. ......
include the t all
Ita doaI:lRIc aDd forella _
1IoreoYer. all~ II•••, 01
whether 0......-.. for prom. ._ be
Included.

(2) __ U OUW.... 1Il'O'tdId 0111I
thla IeCtlon.~ aN~

.......... A~......., .......

elCh other when either directly or in·
dIreCtly

<I) One concem controll or hu the
power to control the otbef. or

(U) A third part, or ...,uee controll
or hU the power to controllaoth. or

(lU> An idefttUI' of «"....t between
or amonI partt. exllta .uch that af·
fUJatlon IDa)' be found.

(3) In detenalnAnl w.......r affW·
adoll ex.... conatdIn&bI .baD be
liven to an ...ropr.... futo.... In­
clucUnI common 0WIM1bJp. COllUBon
manaaement. and c:ontnetual rel.­
t1OD1hlpe.

(b) Dd1iftoft '""" .".".... cowr-
/11& Portfol1o or c --.rw owned
In "bole • ft IIIIl't 1Il, invest-
ment COJDPIII_~ or deftlop-
naeat ClOIIII*I- ....... under the
sau&l1 Bt-U- Ia".,••& Act of
I IawlUDeat
coaa fI"""" the In-
veeUMDt C~1lUQ' Ad of lNG. u
&IDIIIded. _. aDd con-
trolled br IftdIul~ 00DDeIN

j 0WDId aDd~ '" AI.u. Be-..... or vm.e OW.,. ......
DIIId ........' to MMloIe
CJabBI~..(tl OAe. 1101.
,t ...) aN DII& CI 1,.......... of
ItIClb in..... (I C 2 : I. cllftlop-
IDIIK CCD....., AlMIra He-
IiOMl or VIDIII 01.' .

«I) Na.,. of ....,..",,..
.".,..""- (1) .,." • II' ..-D
........, -- DU'-
till who 'p r ..., coMIol
01' haft tile~ tie .....'- CGD:
trol DIQ be &UII ,''". IMliIatlft
IIId It 1I1i111U1er1l11 ....... It 11 Her­
died • ~ .. the pOWt to control
ulI&L
-....... A IllII'tr __ II of

UIII .,._ ..
--. to_ ......
..........__ of\be
otbIr _ talll .. MIl. __ br~ of •_ ,.Itd WIth.UIU **to**..., .u.r ..,.-
...... .-. or ............ u..-.to .....,.
WbIIt 1& \be _ ~. or
otbIr.-n-. .., lie of \be ...
CII'D 1& UIe wtIl of \be IIIlKr with \be DOWW
teCDnVaL

(2) CoftVOl ...... uarau.b .Rock
owaenbIp:~ of dIncltor. offl·
cer or Ite)' eunplo)'ee PGIItlo_ contnc-

§ 121.401

tual or other bUlineil relationa: or
combinations ot these and other fac·
to....

(3) Control can &rI8e throueh man·
aeement ~tlona Where a conc:em's
votlnl Itoclt 11 10 widely dIItrlbuted
that no effective control can be est&b­
ll.hed.

JaM. In a COI'DCII'MIon when tbe out·
een aDd cIIrecton own VU10UI .... b10cllla of
stack~ to percea& o' a concern'.
voU1W atoct. tNt 110 offtoIt' or dII'ecMr 11M a
bloek aufftcleDt to Itn hila coatrol or the
II01NI' to control aDd tile~ eo per.
cent Ia ftIItI1 dIIWIbllMei WlUl no IDdlYidual
ICockboldI'r 11&" a .... 1iII...- .....r
thUllO 1Iltft*lt.~, 11M the DOWer
to control

<d) l~tr of «",.,., .,.,... au
a............. lift ~.,.,..
""M"e. AfflllaUoD ....... between
or ..... two. more __ with an
ldeDtlt7 of IIdienI&. IIUIb ...........
of UIe ... fUdb • .,... wttb
CQlINDClllin..t _ lD... than one
eonaem. In cIIt.endDIIII who CCIIItroIl
or baa the ...,... to ooMrol • CClDCef'D,
1*- with _ I.... of in~
IDA7 be treUed .. thou8b the, were
0... perICIII.

<e)~ fA",- .,.. QIPINr'.
"'.(1) A a-- 11 1II...d flo con­
trail or haft the pow.- 10 coaVOl a
COQCI8I1l if be ... ow.- ... eootrola
or MIl tM ...,... to 0IDIiI0l II percent
..... or ............

(I) A I'II'JGD II JI" ••11 10 eontrol
or Uft &be POW!' to coneem
eftII uaou.b be ow-. eomrola
or 11M tile to -.. J.- tIlaD
10 peroea& or tile ~'. vottnc
...... if tile 1IIoc* or ... be or Ibe
OWDI, CODU'OII • 11M tIw PG'ftI' to
caakOl u a db an)'
cKber ot ....

(I) U two or ...- each
OWDI. CODVOIt or 11M the DO'ftI' to
CODU'OI tIMID II1l of tM~
....of aaIIIIII'ft7 hold·
lJWI an ,. "It. equal
In tIII ..1 of~ mJ-
...&7 ........-
with bl'a. the pre-
.......... tbM ...........
IDdtfkIUaIb CODtnII • _ tile power
to caatnl the _a; ...... Iuch
~ ..... be r8utted b, a
~ dIM IUCb ...vol or power to
control, lD ,... cIoU IlCK exil'-
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